The only aspects of the arbitral decision relied upon by the judge are
the factual findings regarding the fight and Consol's reasons for discharging
Hollis.  Both subjects were thoroughly tried and argued before the arbitrator
The judge carefully applied the Ja.su La criteria in making use of these
findings (4 FMSHRC at 1980-81 & n. 5), and we agree with him that the
criteria are satisfied.  We perceive no error in the judge's reliance on
the arbitrator's decision concerning the factual issues of the fight and
Consol's reasons for discharge. Moreover, the judge himself reviewed the
record je npv'p and arrived at the same conclusions reached by the arbitrator.
4 FMSHRC at 1981. 5/

With respect to the merits of the discrimination case, it is clear that
Hollis was the instigator of the fight with Coburn on September 26, 1980,
The judge incorporated the arbitrator's detailed findings on this point
(4 FMSHRC at 1981-88), which included Hollis' admission that the confronta-
tion got out of hand and that his conduct set a bad example,  4 FMSHRC at
1985.  Moreover, in Coburn's arbitration proceeding, the UMWA Local
representing Hollis argued that Hollis was the aggressor in the fight and
Coburn, the victim.  The arbitrator of the Coburn grievance agreed.

The judge also found that Hollis, prior to September 26, 1980, had
notice of the operator's rules of conduct, and that one of the rules stated
that "fighting is a dischargeable offense." Operator's Exhibit 6. Hollis
argues that the operator did not strictly enforce the rules of conduct
until the fighting incident.  The record discloses, however, that following a
raucous 1979 Christmas party, the union requested mine management to do some-
thing about the fighting at the mine.  Tr. 813, 944.  The mine superintendent
replied that something would be done, and thereafter the rules were tightened
and fighting was expressly labeled a dischargeable offense.  Tr. 65-66. We
conclude, as did the judge and arbitrator, that management was impelled to
enforce strictly the fighting rules because the union wanted the fighting
ai the mine stopped.  We also concur with the judge that Hollis' fight with
Coburn "was a serious breach of the known rules of conduct of a severity

_5/  Hollis claims that certain evidence adduced at the hearing before the
judge had not been introduced at the arbitration hearing and, accordingly,
should have been considered by the judge in deciding the issues surrounding
the discipline over the fighting incident.  The judge did take this evidence
into account:

While the evidence developed at the hearing before
me provided some greater detail than was available
to the arbitrator, there is nothing in that addi-
tional evidence that would warrant any change in
the analysis and conclusions of these incidents
made by the arbitrator.

4 FMSHRC at 1995.
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